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THE NATURE OF THE REPUBLIC
Relevant for: Indian Polity | Topic: Comparison of Indian Constitutional System with that of other Countries -

Parliamentary & Presidential Systems of Governance

France is once again in the news after the gruesome murder of Samuel Paty, a French middle-
school teacher, on October 16 in Conflans-Sainte-Honorine, a suburb of Paris. Paty was
beheaded in what is apparently an act of Islamist terrorism. French President Emmanuel Macron
has paid tribute to Paty, calling him a “quiet hero” and said he was targeted because he
“embodied the Republic”, taught pupils “to become citizens” and “fought for freedom and
reason”.

This brings us to the nature of the French Republic. Former French President Jacques Chirac
(now deceased) during his tenure commissioned an expert enquiry into what precisely
secularism in practice should be. Bernard Stasi presented his report in December 2003, based
on which a fresh secular law was passed by the French National Assembly in March 2004. It
brought up to date the law of 1905.

The new Act defined three essential principles: Freedom of conscience, equality in law for
spiritual and religious belief, and neutrality of political power. In other words, there are in any
modern state, three sets of relations: (a) religion and the individual; (b) the state and the
individual, and; (c) the state and religion. In (b) the state views the individual as a citizen and not
as a member of a religious group. The implication of (c) is that religion and state function in two
separate areas of human activity. Donald Smith, a scholar from the University of Calgary, has
compared the above relations as three sides of a triangle. And the integrity of (a) and (b) is
largely determined by the third relationship, which separates them. Therefore, for any state to
function as a secular state, there must be a wall of separation between state and church.

The French law attempted to implement these principles. It had not abolished the wearing of
either Jewish skull caps or Muslim headscarves. All it ordained was that the students attending
government schools or employees working in government offices must not display religious
symbols of a conspicuous nature, which would include even a large cross. There is no restriction
on wearing any form of dress or display of any religious symbols in the country at large. The
state, however, has to maintain absolute neutrality between one religion and another. The
French insistence on the absolute separation of church and state goes back to 1905 — in
December that year, a Republican law was passed by the country’s National Assembly. Article 1
assures the liberty of conscience. It guaranteed the free exercise of religious beliefs. The only
restrictions were decreed in the interest of public order. Article 2 states that the Republic does
not recognise either salaries paid or subsidies granted to any religious group.

The Stasi Report stated that Islam is believed to be incompatible with secularism. This was a
provocation in the report and the subsequent passing of the legislation. As far as private
employers of schools are concerned, the law is that the will of the institution would prevail and
not any idiosyncrasy of the employee. The intention behind the stipulation is to ensure that there
is no discrimination against members of any religion, so that an employer does not avoid the
appointment of a scarf-wearing woman or a skull-cap wearing man. These provisions ensure not
only the neutrality of political authority but also the freedom of conscience and belief as well as
equality before the law. The Stasi Report also emphasised secularism as a cornerstone of
democracy.

The rise of Christianity led to the problem of church and state. The Bible recognised a basic
duality — the temporal and the spiritual. This is best expressed in the well-known phrase:
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“Render therefore unto Caesar the things that are Caesar’s; and unto God the things that are
God’s.” In the US, an attempt was made at the complete separation between church and state.
The American constitution contains no reference to God. Article VI says that no religious test
shall ever be required as a qualification to any office. The first amendment to the Constitution
adopted in 1791 explicitly said: “Congress shall make no law respecting an establishment of
religion”.

India never had a centralised institution to regulate religion nor did it ever interfere in the running
of the state. Islam, on the other hand, does not separate the temporal from the spiritual. The
ultimate evidence of this was that the Caliph, or the representative of Prophet Mohammed, was
the spiritual head and the temporal chief rolled into one.

France did not fully separate church and state until the passage of its 1905 law. Today,
secularism is a core concept in the French constitution, Article 1 of which formally states that
France is a secular republic. This, however, does not prevent the state from playing an active
role in the appointment of Catholic diocesan bishops. Thus, the French president is the only
head of state who still appoints some Catholic bishops.

Former President Nicolas Sarkozy differed from this French constitutional tradition and saw
France’s main religions as making positive contributions to society. He visited the Pope in
December 2007 and publicly acknowledged France’s Christian roots. Pope Benedict XVI
commented that it is important to become more aware of the irreplaceable role of religion for the
formation of conscience and the contribution it can bring to the creation of a basic ethical
consensus within society.

A law was passed on April 11, 2011, with strong support from political parties as well as from
Sarkozy, which made it illegal to conceal one’s face in public spaces, affecting a few thousand
women in France wearing the niqab and the burqa. Scholar Olivier Roy has argued that the
burkini bans and secularist policies of France provoked religious violence, to which Gilles Kepel
responded that Britain has no such policies and suffered a greater number of attacks in 2017
than France.

The writer was a Rajya Sabha MP from the BJP
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A FRAGILE FRENCH REPUBLIC
Relevant for: Indian Polity | Topic: Comparison of Indian Constitutional System with that of other Countries -

Parliamentary & Presidential Systems of Governance

The recent series of terrorist attacks have come at the worst possible time for France. For
months, the country has been struggling with a surge in COVID-19 cases. The recent lockdown,
with its onerous paperwork requirements and sharp restrictions on everyday life, has been
greeted with a weary shrug by most French people. This time, they know what to expect.

It is much the same with the spectre of terrorism, which has been around for far longer than
COVID-19. The French have become grimly accustomed to watching news reports about
attacks committed against French citizens in the name of Islam.

Also Read | France's Macron to Muslims: I hear your anger, but won't accept violence

Even the media carousel has become familiar. There is footage of the crime scene, cordoned
off, with the flashing lights of police cars and ambulances. This is followed by a brief period of
uncertainty about the cause or the perpetrators, usually accompanied by the sombre faces of
politicians. Finally, as information starts to trickle out, the emotions flood in, the chat shows light
up, and the public pronouncements begin.

Yet, despite the predictable storyline, all but the most cynical observers were taken aback by the
assassination of the schoolteacher Samuel Paty. Ambushed and beheaded on October 16, 2020
in a leafy, genteel distant suburb of Paris, Paty stood accused by his assailant of having violated
the long-standing Muslim tradition that prohibits representations of the Prophet Muhammad.

The attacker was an 18-year-old Chechen refugee who lived 80 kilometres from the scene of the
attack. He had heard on social media that Paty had shown in class some of the cartoons of the
Prophet Muhammad, which were published by the French satirical magazine Charlie Hebdo in
2011 and 2012.

More than five years after the first, devastating attack on Charlie Hebdo’s office in January 2015
— and with the perpetrators currently standing trial — Paty’s assassination was designed to
shock the French public and produce a reaction across the Muslim world by reigniting a culture
war that had begun to fade in the wake of the COVID-19 crisis.

Also Read | Charlie Hebdo republishes Prophet Mohammed cartoons as trial begins this week

But the symbolism went further than spectacular violence. Paty was a history and geography
teacher in a French state school. His job, like mine, was to teach young people about the
importance of the past. He was leading a class on free speech. By all accounts, he was careful
and sensitive in the way he presented his material, including the cartoons in Charlie Hebdo. He
was doing what every good teacher does: pushing his students to think differently about the
world around them.

Paty, then, was anything but exceptional. Every person who has attended a French school in the
past century or more has had a history and geography teacher like him. He was — quite literally
— a symbol of the everyday life of France.

The powerful reaction to Paty’s assassination was not simply a reflection of the fact that
everyone could identify with him. It also had to do with his profession. Since the start of the Third

https://www.thehindu.com/opinion/editorial/terror-in-nice-the-hindu-editorial-on-october-29-2020-french-church-attacks/article32985955.ece
https://www.thehindu.com/news/international/france-braces-for-possible-lockdown-as-coronavirus-deaths-mount/article32963502.ece
https://www.thehindu.com/news/international/three-dead-in-knife-attack-in-french-church/article32971229.ece
https://www.thehindu.com/news/international/france-seeks-to-uncover-attackers-links/article32992923.ece
https://www.thehindu.com/news/international/teacher-beheaded-in-france-after-showing-mohammed-cartoons/article32878581.ece
https://www.thehindu.com/opinion/editorial/editorial-the-attack-on-charlie-hebdo/article6768461.ece
https://www.thehindu.com/opinion/editorial/editorial-the-attack-on-charlie-hebdo/article6768461.ece
https://www.thehindu.com/opinion/editorial/editorial-the-attack-on-charlie-hebdo/article6768461.ece
https://www.thehindu.com/news/international/charlie-hebdo-republishes-prophet-mohammed-cartoons-as-trial-begins-on-wednesday/article32495456.ece
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Republic in 1870, teachers have been at the forefront of the French state’s mission to unify its
diverse population.

Also Read | As schools reopen, France honours slain teacher

In the late 19th and early 20th centuries, state school teachers were responsible for converting
young people in rural France away from the heavy hand of Catholic dogma, and they
spearheaded efforts to “educate” and “civilise” indigenous peoples in the French colonies. In
recent decades, teachers have been charged with trying to “integrate” France’s myriad ethnic
minority communities. They are seen — and often see themselves — as engines of social unity
in a notoriously divided country.

Of the many things that teachers are expected to do, one of the most important is to embody the
principles of laïcité. Often translated as ‘secularism’, laïcité is better understood as a project of
social cohesion and a key component of French citizenship. It encompasses not simply the
formal separation of Church and State, but also the evacuation of religious values from the
public space and their replacement with secular values such as liberty, equality, and fraternity.

Traditionally, teachers have seen laïcité as a progressive idea. But its meaning in contemporary
France no longer always matches the lofty principles that underpin it. Indeed, for many people
today, laïcité is mainly about Islam.

Also Read | France church attack: Assailant’s family demands answers

This reflects France’s recent history. The decolonisation of the French colonies in Africa in the
1950s and 1960s brought the problem of Islam into sharp focus, as the French tried and failed to
manage Muslims in unprecedented numbers. Subsequently, France was the site of violence that
spilled over from the Algerian Civil War in the 1990s. Around the same time, it also experienced
a series of public controversies over the wearing of the hijab in state schools and other public
places, often spurred on by a far-right party committed to the stigmatisation of immigrants and
Muslims.

These factors hardened attitudes towards both Islam and laïcité. While it once was a bulwark
against Catholic obscurantism, laïcité also came to be used as a rhetorical tool against French
Muslims. France thereafter became a prime target in the new wave of global Islamist violence
that took off in the early 2010s.

So how should France respond to the ongoing threat of terrorist attacks in the name of Islam?

One way would be to compromise. This would involve acknowledging that laïcité alone cannot
fix the country’s social and political problems. It would also require the French state to recognise
that France has — almost without realising it — become part of the Muslim world. It cannot
stand apart from conflicts over religious practice that have affected countries with much larger
Muslim populations, from Morocco to Indonesia.

Also Read | Emmanuel Macron promises more pressure on Islamist extremism

Another way would be to double down on French “values”. This is the path that President
Emmanuel Macron has chosen. He and his cabinet have spent a lot of time in recent weeks
emphasising the importance of laïcité and denouncing all those who are seen to threaten it. In
the light of the most recent attack on a church in Nice — committed by a young Tunisian man
who seems to have travelled to France for this express purpose — such a defensive posture
makes sense.

https://www.thehindu.com/news/international/as-schools-reopen-france-honours-slain-teacher/article33005956.ece
https://www.thehindu.com/news/international/france-church-attack-assailants-family-demands-answers/article32991130.ece
https://www.thehindu.com/news/international/emmanuel-macron-promises-more-pressure-on-islamist-extremism/article32904535.ece
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But Mr. Macron’s strategy is a risky one. For a start, it is almost guaranteed to elicit a hostile
response from leaders of Muslim-majority countries, many of whom are keen to find an
international issue that can distract from their own domestic problems.

More than that, however, the continuous invocation of laïcité risks eroding its meaning. Since the
late 19th century, laïcité has been used to integrate different social and religious minorities into
the national community, but it has taken on a more exclusionary and anti-Muslim quality in
recent years. Paradoxically, this has made it hard for the very people whose job it is to teach
these values — people like the late Samuel Paty. In his case, a genuine commitment to freedom
of expression — an essential part of laïcité — was manipulated by his attacker to make it appear
as if he was intent on pursuing an anti-Muslim agenda.

Also Read | What’s behind the Erdogan-Macron spat?

So, while it might seem like a good strategy to use the idea of laïcité as a shield against an
amorphous Muslim threat, the danger is that this will strip it of its most positive elements and
render it useless as an instrument of social integration. That, more than any terror attack, would
be a tragedy for all French people — Muslim or not.

Emile Chabal is a Reader in History at the University of Edinburgh. His latest book, ‘France’, is a
short introduction to postwar French history
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STAR STATUS: ON ELECTION COMMISSION’S
POWERS

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The Supreme Court’s stay on the revocation of the status of former Madhya Pradesh Chief
Minister Kamal Nath as a ‘star campaigner’ for the Congress brings to the fore the power of the
Election Commission of India and its role in ensuring a clean campaign. Chief Justice S.A.
Bobde appeared convinced that the ECI has no such power, and ordered a stay on its order. Mr.
Nath earned the ECI’s rebuke after a distasteful personal remark about a BJP woman candidate
while campaigning for a by-election to the Madhya Pradesh Assembly recently. The
Commission’s order dated October 30 said it was revoking his status as a leader of a political
party (star campaigner). Section 77 of the Representation of the People Act, 1951, which relates
to a candidate’s election expenditure, does leave it to the political party itself to decide who its
“leaders” are and allows every party to submit a list of such ‘star campaigners’ to the election
authorities. However, it should be noted that the ‘star campaigner’ status comes with a clear
privilege: the expenditure incurred on the campaign done by those from the list of star
campaigners is not included in the expenditure of the candidate concerned. In effect, an order of
the ECI revoking the star status is actually a withdrawal of the right to campaign without
incurring electoral expenditure on the candidates’ account.

It stands to reason that the ECI, in exercise of its general and plenary power of control and
direction over elections, ought to have the power to revoke the status of a campaigner, if there is
an apparent breach of campaign norms or the Model Code of Conduct. After all, the star status
ensures that some leaders can charter helicopters and travel extensively to cover more territory
and constituencies without breaching any individual candidate’s spending limit. The ECI has
cited the clause in the MCC that bars candidates from resorting to “criticism of all aspects of the
private life, not connected with the public activities” of other leaders and party workers. Even
though the model code is not statutory, it has been generally recognised that the election
watchdog should have some means of enforcing its norms. In past orders, the ECI has cited the
Supreme Court’s observation that when laws are absent, the ECI can invoke its residuary power
to meet an infinite variety of situations that cannot be foreseen by lawmarkers. It is indeed
debatable whether the ECI has been exercising its powers in an even-handed way in recent
years. However, it is equally important that the ECI’s power to enforce poll norms and clean
campaigns is not unduly abridged.
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Start your 14 days free trial. Sign Up

Dear reader,

We have been keeping you up-to-date with information on the developments in India and the
world that have a bearing on our health and wellbeing, our lives and livelihoods, during these
difficult times. To enable wide dissemination of news that is in public interest, we have increased
the number of articles that can be read free, and extended free trial periods. However, we have

https://www.thehindu.com/news/national/mp-bypolls-sc-stays-ec-order-revoking-star-campaigner-status-of-kamal-nath/article33002453.ece
https://www.thehindu.com/news/national/other-states/mp-bypolls-ec-revokes-star-campaigner-status-of-kamal-nath/article32983702.ece
https://www.thehindu.com/news/national/other-states/mp-bypolls-ec-revokes-star-campaigner-status-of-kamal-nath/article32983702.ece
https://www.thehindu.com/news/national/other-states/ec-advises-kamal-nath-not-to-use-words-like-item-again/article32948492.ece
https://subscription.thehindu.com/signup?utm_source=meterpaywall&utm_medium=33024554&utm_campaign=editorial&#signin
https://subscription.thehindu.com/signup?utm_source=meterpaywall&utm_medium=33024554&utm_campaign=editorial


Page 9

cr
ac

kIA
S.co

m

a request for those who can afford to subscribe: please do. As we fight disinformation and
misinformation, and keep apace with the happenings, we need to commit greater resources to
news gathering operations. We promise to deliver quality journalism that stays away from vested
interest and political propaganda.
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CENTRE AND STATE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

In the midst of testing times for Centre-state relations, the 15th Finance Commission, on
Monday, submitted its report to the president, which includes recommendations on the sharing
of tax revenues between the Centre and states for the coming five-year period. With recent
events signalling the Centre’s attempt to reassert its dominance over the country’s fiscal
architecture, how the commission, as a neutral arbiter, seeks to balance the contesting claims,
will be critical. The commission’s recommendations will have a bearing on how Centre-state
relations are reshaped as the country recovers from the COVID shock.

Ever since the framing of the terms of reference of this Finance Commission, there have been
concerns about what is being seen by many as attempts by the Centre to claw back the fiscal
space ceded to states. The 14th Finance Commission had pushed for greater fiscal autonomy
for states by increasing their share in the divisible tax pool from 32 per cent to 42 per cent. In
reality, though, states’ share never touched 42 per cent of tax collections, simply because the
Centre began to rely more on cesses and surcharges to raise resources, revenue from which is
not shared with the states. Reportedly, the commission has maintained devolution at the existing
level. On the other hand, any attempt to reduce the divisible tax pool that is shared with the
states — by, for example, acceding to the Centre’s demand for sequestering a part of the tax
revenue for defence and security spending — would mean a fall in the states’ share of taxes.
This would be unfortunate, especially in the current circumstances. States are at the forefront of
fighting the pandemic, and need to be assured of more resources, more so in light of the
breakdown in consensus over the issue of compensating them for the loss of their GST
revenues. This is not to suggest, of course, that spending on defence does not need to be
ramped up. But more resources could be found by reorienting the Centre’s expenditure priorities
— over the past few decades, central government spending has risen on items that fall in the
state and concurrent lists, while falling on items in the Union list.

Equally important will be the Commission’s views on other issues that form part of its terms of
reference — the roadmap for fiscal consolidation, performance-based incentives for states in
line with the Centre’s priorities, among others. How it reconciles the centralising tendencies of
this government with its role as a neutral arbiter which must maintain a delicate balance will
have a bearing on the future of the federal framework. Considering its far-reaching ramifications,
especially in light of growing strains on the relationship between the Centre and the states, it
would be prudent for the government to table the report without delay, and address any
apprehensions it may give rise to.

 The Indian Express is now on Telegram. Click here to join our channel (@indianexpress)
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CHANGING THE DISCOURSE ON VICTIM
JURISPRUDENCE

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Representational image.   | Photo Credit: Getty Images/iStockphoto

With the state firmly planted in the driver’s seat, the engine of our criminal justice system runs
full throttle in the name of justice; but on-boards only the accused and the functionaries. The
primary victims — mere witnesses in the eyes of the law — are side-lined and left to their own
resources. The victims, for no fault of their own, are frequently left without remedy where the
institutions geared towards securing justice to them fail to deliver. Any reform in criminal laws
would be incomplete without accounting for these concerns.

While several steps have been taken to come up with remedies, progress has been piecemeal
and marked by judicial initiative rather than legislative enterprise. While the Supreme Court has
led the movement for recognition of victim rights to access to justice, compensation and
assistance, little has changed in terms of both the black letter of the law and the ground realities.
There is an overwhelming need to re-conceptualise the institutions of our criminal justice system
to account for victims both at the pre- and post-crime levels. As opposed to post-crime mitigation
and rehabilitation, a pre-crime conceptualisation of victimisation is geared towards prevention.

Crime prevention is an oft-cited but least studied aspect of our criminal justice system.
Examination of crime-prevention from the victim’s perspective is even rarer. Among other
methods, situational crime prevention through risk-mapping and vulnerability-mapping stands
out in terms of viability and efficacy. A truly effective criminal justice system can identify potential
victims and to put measures to protect them in place — before the incidence of crime itself.
Capacity building and effective implementation are key to such endeavours.

In a post-crime scenario, however, there is a need to shed the image of the victim as a mere
witness and to institutionally recognise their rights and requirements. The same thing can be
achieved through a legislative recognition of the following points. First, the conceptualisation of
access to justice for victims requires viewing such access less in terms of Directive Principles of
State Policy under Article 39A, and more as a fundamental right under Articles 14 and 21. There
is an urgent need to strengthen the complaint mechanism for non-registration of FIR u/s. 154(3)
Code of Criminal Procedure, and extension of Section 166A(c) in the Indian Penal Code to all
cognisable offences. Further, access to justice also requires the creation of victim-friendly
procedures that are aimed at reducing their inconvenience.

Second, it is imperative to recognise the need for effective victim participation. Currently, the
victims and their counsels are entitled to extremely limited participation. In line with the global
trend, there is a need to recognise the right of victims to be heard at all appropriate stages of a
trial. Victim Impact Statements can help accord this right. Moreover, substantive access to
justice also requires access to legal aid. Such legal aid has the potential to culminate in effective
victim participation if provided to the victim from the stage of reporting to the stage of sentencing
and appeal.

Third, such legal aid to victims is also imperative for fruition of their right to information. The right
to information, in turn, enables their access to all other rights. Ergo, victims must be entitled to
information regarding their role in the criminal justice process, what they can expect from the

https://www.thehindu.com/profile/photographers/Getty-Images-iStockphoto/
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criminal justice system, status of the trial,and also their other rights and entitlements as a victim
of crime.

Fourth, the right to information can also go a long way in securing the right to protection. The
victim must be kept abreast of all developments in the trial process which may potentially
compromise their security. This would require intimation of the victim in connection with any
hearing changing the nature of the accused’s custody including his release on bail or parole.
The framework for such intimation is already available to specific victims in Section15A of the
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act. Other measures for
witness protection such as relocation and change in identity, as provided for in the Witness
Protection Scheme, too need to be reviewed and enforced effectively.

Fifth, the concept of assistance as envisaged in the 1985 UN Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power needs to be recognised as a right, not merely
for victims of rape and acid attack, but for all victims of crime in general. The state must play the
role of a facilitator in providing to the victims all such assistance as is necessary — medical,
psychological, financial and material. The same would require institutional capacity building,
through ramping up of infrastructure such as one-stop centres, training of existing functionaries,
and by engaging with and promoting the non-governmental organisations involved in providing
such assistance to victims.

Sixth, the right to compensation, recognised to a limited extent under our current laws, is lacking
in many respects. Primarily, the political will for its enforcement at a state level has been found
to be wanting. Additionally, the Victim Compensation Scheme provided for under Section 357A
of the Code of Criminal Procedure must be revitalised by revising it in terms of accessibility and
adequacy.

Finally, the right to restitution must be separated from the right to compensation. Both terms
have been used inter-changeably in our criminal justice system, leading to a large degree of
confusion. But if the scheme of the 1985 Declaration is adopted, restitution can be differentiated
from compensation in that the first right is enforceable against the accused while the second
right is enforceable against the state.

In this sense, the right to restitution is already present to some extent in Section 357A of the
Code of Criminal Procedure, but has been mis-termed as ‘compensation’. Section 357 provides
that where the court imposes a sentence of fine, the court may use the same, in whole or in part,
for paying compensation for any loss or injury. The Supreme Court has repeated that the
provision should be used liberally. The same must be made mandatory wherever appropriate.

The global discourse on victim jurisprudence has now matured enough to be incorporated
directly into our laws. In his seminal piece, Herbert L. Packer stressed that a criminal justice
system focuses on two values — of crime control and due process. But in line with Douglas E.
Beloof’s addendum to Packer’s models, there is a need to introduce a third value — victim
participation. Without such a value, the aim of justice will remain unfulfilled; always just a little
out of reach.

G.S. Bajpai is a Professor and Chairperson of the Centre for Criminology and Victimology at the
National Law University Delhi, where Ankit Kaushik is a Research Associate. The views
expressed are personal
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Dear reader,

We have been keeping you up-to-date with information on the developments in India and the
world that have a bearing on our health and wellbeing, our lives and livelihoods, during these
difficult times. To enable wide dissemination of news that is in public interest, we have increased
the number of articles that can be read free, and extended free trial periods. However, we have
a request for those who can afford to subscribe: please do. As we fight disinformation and
misinformation, and keep apace with the happenings, we need to commit greater resources to
news gathering operations. We promise to deliver quality journalism that stays away from vested
interest and political propaganda.

Dear subscriber,

Thank you!

Your support for our journalism is invaluable. It’s a support for truth and fairness in journalism. It
has helped us keep apace with events and happenings.

The Hindu has always stood for journalism that is in the public interest. At this difficult time, it
becomes even more important that we have access to information that has a bearing on our
health and well-being, our lives, and livelihoods. As a subscriber, you are not only a beneficiary
of our work but also its enabler.

We also reiterate here the promise that our team of reporters, copy editors, fact-checkers,
designers, and photographers will deliver quality journalism that stays away from vested interest
and political propaganda.

Suresh Nambath
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To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
like NRC
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Source : www.indianexpress.com Date : 2020-11-25

RIGHT TO CONSTITUTIONAL REMEDIES IS THE
CONSTITUTION’S SOUL. SURELY SC IS MINDFUL OF
THAT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The learned Chief Justice of India, Justice SA Bobde, is reported to have stated during the
hearing of journalist Siddique Kappan’s bail matter, that the Court was trying to “discourage”
recourse to Article 32, the fundamental right to constitutional remedies. Pratap Bhanu Mehta, in
a scathing article (‘Their Lordships & Masters’, IE, November 18) says that the CJI has
“unwittingly let the cat out of the bag”, demoting the fundamental right to a mere matter of
organisational adjudicative leadership. For him, this is “a perfect metaphor for our times”,
because such discouraging involves episodic suspension of Article 32. Apart from recalling
philosopher Walter Benjamin’s thesis that there is “no document of civilisation which is not at the
same time a document of barbarism”, I do not engage the wider aspects of his analysis but here
focus narrowly on the analytic of Article 32.

The cat was out of the bag a long while ago. The apex judicial process shows clearly that the
Court regards Article 32 as a judicial power subject to the fundamental principles of
administration of justice. It has already extended rules and doctrines such as laches (delays) or
res judicata (a matter already decided by a competent court) or any other principle of
administration of justice. CJI M Hidayatullah in Tilokchand (1970) said that what Article 32 does
is to keep open “the doors of this court” and requires the state not to “put any hindrance” to a
person seeking to approach the Court. But this does not mean that “the Court must ignore and
trample under foot all laws of procedure, evidence, limitation, res judicata and the like”. Justice
MP Thakkar (and Justice BC Ray) in Kanubhai Brahmbhatt (1987) went even further: Speaking
of the “alarming proportions” of judicial delays, they observed that “time for imposing self-
discipline has already come, even if it involves shedding of some amount of institutional ego”
and to “inspire confidence in the litigants that justice will be meted out to them at the High Court
level, and other levels”. True, faith “must be inspired in the hierarchy of Courts and the institution
as a whole” and not” only in this Court alone”. So, even if there is a constitutional right to
remedies it remains subject to the discipline of judicial power and process.

Opinion | The complicity of the SC is manifest in its recent actions and orders

But the Court has also discovered new facets of Article 32. As early as 1950, it has ruled that
powers under Article 32 are not limited to the exercise of prerogative writs; in 1987 the Court
ruled that it has powers to rule for compensation of violation of fundamental rights; and in 1999 it
said that this power extended to the rectification of its own mistakes or errors. Thus, it is simply
unworthy to attribute or impute any insidious motive from a stray remark: Does CJI Bobde at all
wish to cancel all these norms, and more?

Many further questions are raised. First, can the CJI or the Court as a whole suffer from
epistemic collapse so as to receive sharp reminders and rebukes from citizen commentators?
How may we ever forget that justices swear an oath to protect the “constitution by law
established” and that they inherit judicial worlds and wisdom? Second, justices usually come to
the Supreme Court not as Alice enters the Wonderland; rather they emerge as judicial beings
after long years at the bar and the bench, and many have served as chief justices of one or
more high court. Are they then likely to suffer from amnesia of the constitutional fact that Article
32 does not merely confer wide powers on the Court but also the judicial duty to provide

https://indianexpress.com/article/opinion/columns/supreme-court-judicial-system-india-pratap-bhanu-mehta-7057802/
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constitutional remedies?

Third, do lawyers and justices not know that what distinguishes Article 32 from Article 226 is the
very dimension; the high court’s vast jurisdiction technically casts no duty on them to enforce
fundamental rights. They have the discretion to act or not to; in contrast, the Supreme Court
must.

Fourth, Article 32 is not absolute, no constitutional right is. Of course, the Supreme Court
decides on what “appropriate proceedings” should be for it to be so moved. But the Court may
not prescribe any process as it likes but only that process which preserves, protects and
promotes the right to constitutional remedies.

Opinion | Unjust criticism of SC ignores its stellar contributions, undermines public trust
in institutions

Article 33 clearly says that the right will not extend to the members of armed forces, those
members of armed forces “charged with the maintenance of public order”, those “employed in
any bureau or organisation established by law” for “intelligence or counter intelligence”, and
“employed by any State bureau or organisation established by any Force” for (or in connection
with) “telecommunication system”. Article 32 may not restrict or abrogate the “maintenance of
discipline among them”. The Court has also upheld (in 1997) the 50th amendment enlarging the
scope of this article against a challenge of the basic structure of the Constitution. And the power
may validly be delegated to the rule-making competence of the executive, provided that such
rules “are necessary for ensuring the proper discharge of duties by the Armed Forces”.

Justice AK Patnaik, editing further DD Basu’s “Shorter Constitution of India”, rightly doubts the
state power to amend a law under Article 33, and particularly Article 34 , authorising Parliament
to indemnify particular persons “for any act done… in connection with the maintenance or
restoration of order in any area within the territory of India”. But even such a power, Justice
Patnaik rightly maintains, will not eclipse the right of a “person… detained without the authority
of law… to move for habeas corpus”.

The just demand for an expeditious and effective bail system stems from manifest discrimination
in bail where one case is fast tracked whereas others are consigned to slow moving judicial
action, even when rights to life and health are endangered. Scandalous judicial delays,
measures of decongestion and diversion, and a bold resolution of “who watches the watchman”
syndrome now demand urgent apex response.

Explained | How Supreme Court has interpreted Article 32 over the years

As the Yale historian Rohit De reminds us vividly, Article 32 makes the apex court into a
“people’s court”. And future historians should not be able to conclude that the Court deliberately
dealt deathblows to this “soul” of the Constitution, as Babasaheb Ambedkar described Article 32.

This article first appeared in the print edition on November 25, 2020 under the title ‘Protecting
Article 32’. The writer is professor of law, University of Warwick ,and former vice chancellor of
Universities of South Gujarat and Delhi.

 The Indian Express is now on Telegram. Click here to join our channel (@indianexpress)
and stay updated with the latest headlines
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Source : www.pib.gov.in Date : 2020-11-26

NONE INCLUDING THE JUDICIARY IS SUPREME, ONLY
THE CONSTITUTION IS; ASSERTS THE VICE
PRESIDENT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Vice President of India and Chairman of Rajya Sabha Shri M.Venkaiah Naidu today asserted
that none of the three organs of the ‘State’ can claim to be supreme as only the Constitution is
supreme and the legislature, the executive and the judiciary are bound to work within the
respective domains as defined in the Constitution. Addressing the inaugural session of the
80thAll India Conference of Presiding Officers at Kevadia, Gujarat, Shri Naidu urged the three
organs of State to work in harmony guided by the spirit of mutual respect, responsibility and
restraint for the cause of nation buildin. He expressed concern over the instances of each of the
three organs encroaching into the domain of others.

  Also expressing concern over the functioning of the legislatures, Shri Naidu, referring to the
Presiding Officers as the ‘high priests of temples of democracy’, urged them to ensure the
sanctity of these temples. Stating that legislatures are the cornerstone of democracy that provide
the basis for the actions of both the executive and the judiciary, Shri Naidu referred to the public
opinion turning against the law making bodies and the legislators over the years. He noted that
frequent disruptions, conduct of legislators both within and outside the chambers of the Houses,
rising number of law makers with criminal background, rising money power in elections, flaunting
of power by legislators are some of the reasons for this negative perception.

The Vice President and Chairman of Rajya Sabha said “Caste, Cash and Criminality
replacing Conduct, Character and Calibre as the criteria for selection of candidates has
been eroding the stature of legislators and their members”. Shri Naidu urged the political
parties to introspect about the present state of affairs to enhance the standing of
legislatures and legislators and also to ensure disruption free functioning of legislatures.

Chairman of Rajya Sabha Shri Naidu, in particular, referred to the erosion in the ‘oversight’
(ensuring accountability of the executive to the legislature) function of legislatures due to
disruptions. He revealed that even after the Question Hour was shifted to 12.00 noon from 11.00
am in the Rajya Sabha in 2014, about 60% of the precious Question Hour time is still being lost
due to disruptions and forced adjournments. The Chairman informed that during 2010-14, only
32.39% of question time could be made use of in the Rajya Sabha further to which the Question
Hour was shifted to 12.00 noon towards the end of 2014. He lamented that even after this
rescheduling, in the very next year i.e 2015, only 26.25% of question time was availed. He
further informed that during the five year period of 2015-19, utilisation of question time increased
to 42.39% which in effect means that about 60% of the time available to take the Government to
task as part of the ‘oversight’ function of the House has been lost.

 Shri Naidu lamented that the valuable Question Hour time is being wasted in the Rajya Sabha
even after both the Houses of Parliament passed unanimous resolutions on the occasion of
Golden Jubilee of the country’s independence in 1997 under which the Question Hour was not
to be disrupted, members were not to enter the well of the House etc. He expressed serious
concern over the trend of declining use of Question Hour over the last 30 years.

Shri Naidu said; “Decency, Decorum and Dignity of the temples of democracy will be upheld
only through adherence to the other three ‘Ds’ namely, Debate, Discuss and Decide”.
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Noting that the Department Related Parliamentary Standing Committees of Parliament,
introduced in 1993 have been making a significant contribution by undertaking on behalf of the
Parliament, detailed scrutiny of Bills, Demands for Grants and other issues chosen by the
Committees,
Shri Naidu urged the Presiding Officers to ensure introduction of such committee system in all
the legislatures of the States. The Chairman referred to the improvement in the functioning of
these Committees in respect of attendance, average duration of meetings etc during 2019-20.

On the issue of harmonious working of the legislature, the executive and the judiciary, the Vice
President referred to instances of each one of them crossing the ‘lakshmanrekha’ in different
degree by encroaching into the domain of others in violation of the checks and balances
provided in the Constitution. 

Quoting some observations of the Supreme Court concerning it’s domain and powers, Shri
Naidu stressed that even the principle of ‘first among equals’ does not apply to the apex court
and only the Constitution is supreme. Shri Naidu said; “We consider our ‘State’  to be in its best
state when each of the three organs of the ‘State’ perform to the best of its potential in the
domains specified for each of them, in pursuit of the mandate defined and  in the manner
prescribed in the Constitution”. It is not desirable for the judiciary to be perceived as acting as
‘super executive’ or ‘super legislature’ Shri Naidu stressed.

The Vice President noted that “There have been quite a few judicial pronouncements that gave
a distinct impression of an overreach. These actions have resulted in an avoidable blurring of
the contours demarcated by the Constitution.”

Higher judiciary deciding on Diwali fireworks, banning of use vehicles of certain make after 10 or
15 years, monitoring police investigations, denying the executive any role in the appointment of
judges through collegiums, invalidating the National Judicial Appointments Commission Act
seeking to enforce accountability and transparencyetc were some instances referred to by Shri
Naidu as being perceived as instances of judicial overreach.

Following is the full text of the speech –

“Mahamahim Rashtrapati ji, Hon’ble Speaker of Lok Sabha, Respected Presiding Officers of
State Legislatures from across the country, friends from media, Brothers and Sisters!

I am indeed delighted to be associated with this distinguished assembly of the Presiding Officers
in its 80th edition. I prefer to call the Presiding Officers the ‘high priests of the temples of
democracy’. You are mandated with upholding the sanctity of the ‘sanctum sanctorum’ of these
temples. 

We consider our ‘State’ to be in its best state when each of the three organs of the ‘State’
performs to the best of its potential in the domain specified for each of them, in pursuit of the
mandate defined and in the manner prescribed in the Constitution. Our Constitution demarcated
clear domains for each of these three organs on the lines of separation of powers, though not in
a very formalistic manner.

The theory of ‘Separation of Powers’ by Montesquieu in 1748 had its origins in his genuine
concern to avoid autocracy and tyranny if the legislative, executive and judicial powers were to
be concentrated in one organ or one individual. Still, the legislative and executive functions
continued to be in the same hands till the middle of the 19th century. Ever since separate
domains came into being, it has been a saga of frictions and tensions. The case of India since
independence is no exception. So, it is appropriate for us to take stock of the harmonious
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working of the three organs.

Harmony lies in each organ doing its job without interfering with that of the others. This warrants
a spirit of mutual respect, responsibility and restraint. Unfortunately, there have been several
instances of crossing the boundaries.

We are familiar with the excesses of the Executive in disregard of their accountability to the
Legislature on certain occasions. There have been cases when the Rules framed under the
delegated ‘Subordinate Legislation’ violated the provisions of original legislation by the
Parliament. Violation of rights and liberties of citizens by the Executive at times is too visible for
comfort.

At times, the Legislature too has tended to cross the line. The 39th Constitution Amendment
placing the election of President, Vice President and Prime Minister beyond the scope of judicial
scrutiny in the circumstances in 1975 is one such instance.

There have been quite a few judicial pronouncements that gave a distinct impression of an over
reach.

These actions have resulted in an avoidable blurring of the contours demarcated by the
constitution. They have led to the question as to how the three organs of the State should
respect the jurisdictional sanctity enshrined in the Constitution instead of arrogating to
themselves a sense of supremacy?

The moot question is does our Constitution envisage any of these three to be ‘supreme’?

As early as in 1955, in Ram Jawaya Versus the State of Punjab case, the Supreme Court held
that “Our Constitution does not contemplate assumption, by one organ or part of the State, of
functions that essentially belong to another”. By this, it is logical to conclude that even the
principle of ‘first among the equals’ does not apply to any of the three organs. In the case of
P.Ramachandra Rao Versus the State of Karnataka in 2002,  the apex court observed that “ The
Supreme Court does not consider itself to be an imperium in imperio (an empire into an empire)
or would function as a despotic branch of the State. Former Chief Justice of India Dr.A.S.Anand
held that “In saying that the judiciary is the guardian of the Constitution, it is not implied that the
legislature and the executive are not equally to guard the Constitution. For the progress of the
nation, however, it is imperative that all of the three wings of the State function in complete
harmony”.

That quest for harmony is the theme of deliberation at this august assembly.

This quest is not new for all of us in India. Many centuries ago, the Indian sages hoped for a
harmonious co-existence. In the Rig Veda, they had said,

“Samani va akutih samana hrdayni vah |

Samanamastu vo mano yatha vah susahasati”

(Let us be driven by a common goal, united by a common commitment and inspired by
ennobling thoughts. That will ensure we work together with harmony and in a cheerful
environment)

Once each organ has that overarching goal and has the larger public interest in view, the
foundation for a synergistic functioning will be laid. That spirit will have to be constantly
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protected and nurtured with mutual respect and a high sense of responsibility.

Since independence, the Supreme Court and High Courts have delivered several far reaching
verdicts in furtherance of socio-economic objectives besides making correctional interventions.
But occasionally, concerns have been raised as to whether they were entering the domains of
the legislative and the executive wings. There have been debates as to whether some issues
should have been more legitimately left to the other organs of the government. For example,
Deepavali fireworks; cess on registration and movement of vehicles from the National Capital

Region through Delhi; banning use of vehicles of certain make after 10 or 15 years; monitoring
police investigations; denying the executive any role in the appointment of judges by instituting
collegium which is said to be an extra-constitutional body; invalidating the National Judicial
Accountability Commission Act seeking to ensure transparency and accountability are being
cited as instances of judicial over reach..

So, there are some concerns about the harmony in the working of the three organs of the State.
Our Constitution provides for checks and balances to ensure playing by the rules and harmony
among the three organs of the States. It is a settled position that the Constitution is supreme and
none of the three organs. Since Mahamahim Rashtrapati ji would throw more light on this issue,
I would now like to turn to the issues concerning the Presiding Officers and the legislatures.

The Greek philosopher Socrates said that the business of legislatures is serious in nature as
they discuss the ways we ought to live. Legislatures are the corner stone of democracy as they
provide the basis for the actions of the executive and the judiciary. The judicial review, declared
as one of the ‘basic features’ of our Constitution imposes certain restrictions on the legislatures.
Law makers have the liberty of defending their territory even by nullifying judicial decisions if so
warranted.

Given the importance of legislatures, the Presiding Officers have a major role to play in
furthering the cause of parliamentary democracy. Over the years, the battle of perception has
tilted against the legislatures and its members. Frequent disruptions, conduct of legislators both
within and outside the chambers, rising number of legislators with criminal background, rising
money power in elections, flaunting of power as legislators are some of the reasons for this
negative perception.

On the occasion of the Golden Jubilee of our independence in 1997, both the Houses of
Parliament have unanimously adopted Resolutions asserting among other things that Question
Hour should not be disrupted, members should not rush into the well of the Houses etc. But this
is followed more in violation.

Citing frequent disruption of the Question Hour, it was shifted from 11.00 am to 12.00 noon in
2014 in the Rajya Sabha. During 2010-14, only 32.39% of the Question Hour time was made
use of while 67.61% of the valuable question time was lost due to disruptions and forced
adjournments. But, after the Question Hour was shifted, only 26.25% of question time was
availed in the next year i.e 2015. For the five year period of 2015-19, only 41.39% of Question
Hour time was made use of though this is an effective instrument to take the government to task
by asking important questions for oral replies from the Government which is an important part of
the ‘oversight’ function of the House. In fact, over the last 30 years, utilisation of Question Hour
time has been declining. This is certainly a matter of concern.

The Conference of Presiding Officers has been regularly taking stock of the functioning of the
legislatures in the country and has been making recommendations for improving their
functioning. Based on the discussion in the Bhubaneswar conference of Presiding Officers in
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1978 and adoption in the Lucknow Conference in 1985, the system of Department Related
Parliamentary Standing Committees (DRSCs) was introduced in 1993. These Committees of
Parliament, now numbering 24 have been doing a commendable job by undertaking detailed
scrutiny of Bills referred to them, the Demands for Grants and other issues chosen by the
Committees. I have been regularly reviewing the performance of the 8 Committees of Rajya
Sabha and they have shown substantial improvement during the last three years in terms of
attendance, average duration of meetings etc. I urge upon the Presiding Officers to take
necessary measures to make operational such Committees in all the legislatures.

In the ‘Rig Veda’, ‘Sabha Adhyaksha’ is required to be a person well versed in the matters of
State, experienced, astute, not a novice in politics, impartial, learned, righteous, benevolent and
mature by advanced age and learning.  I urge upon all of you to make good use of these
attributes to improve the functioning of respective legislatures. As the high priests of democracy,
aided and assisted by the Rules, conventions and earlier rulings of the Chair and your own
wisdom and experience, you shall do everything required to uphold the sanctity of the temples of
democracy. I am particularly distressed over the state of affairs in several state legislatures.

‘Decency, Dignity and Decorum’ of the temples of democracy will be upheld only through
adherence to three ‘Ds’ namely, ‘Debate, Discus and Decide’. Unabated disruptions seriously
erode the standing of legislatures. Lack of harmony in the functioning will seriously erode the
legitimacy of all the three organs of the State.

I appreciate the Hon’ble Speaker of Lok Sabha for his personal interest in organising this
importance conference close to the ‘Statue of Unity’ of Sardar Patel and choosing a very
relevant theme. Participation of Mahamahim Rashtrapati ji, Vice President and Prime Minister,
for the first time in the Conference of Presiding Officers this year is a clear indication of the
importance accorded to the harmonious functioning of the three organs of the State for nation
building and the role of Presiding Officers in improving the functioning of the legislatures.

I wish you all a happy Christmas, Happy, Healthy and Prosperous year 2021, Sankranti, Pongal
and Lohri. Thank you all!”

*****

MS/DP

Vice President of India and Chairman of Rajya Sabha Shri M.Venkaiah Naidu today asserted
that none of the three organs of the ‘State’ can claim to be supreme as only the Constitution is
supreme and the legislature, the executive and the judiciary are bound to work within the
respective domains as defined in the Constitution. Addressing the inaugural session of the
80thAll India Conference of Presiding Officers at Kevadia, Gujarat, Shri Naidu urged the three
organs of State to work in harmony guided by the spirit of mutual respect, responsibility and
restraint for the cause of nation buildin. He expressed concern over the instances of each of the
three organs encroaching into the domain of others.

  Also expressing concern over the functioning of the legislatures, Shri Naidu, referring to the
Presiding Officers as the ‘high priests of temples of democracy’, urged them to ensure the
sanctity of these temples. Stating that legislatures are the cornerstone of democracy that provide
the basis for the actions of both the executive and the judiciary, Shri Naidu referred to the public
opinion turning against the law making bodies and the legislators over the years. He noted that
frequent disruptions, conduct of legislators both within and outside the chambers of the Houses,
rising number of law makers with criminal background, rising money power in elections, flaunting
of power by legislators are some of the reasons for this negative perception.
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The Vice President and Chairman of Rajya Sabha said “Caste, Cash and Criminality
replacing Conduct, Character and Calibre as the criteria for selection of candidates has
been eroding the stature of legislators and their members”. Shri Naidu urged the political
parties to introspect about the present state of affairs to enhance the standing of
legislatures and legislators and also to ensure disruption free functioning of legislatures.

Chairman of Rajya Sabha Shri Naidu, in particular, referred to the erosion in the ‘oversight’
(ensuring accountability of the executive to the legislature) function of legislatures due to
disruptions. He revealed that even after the Question Hour was shifted to 12.00 noon from 11.00
am in the Rajya Sabha in 2014, about 60% of the precious Question Hour time is still being lost
due to disruptions and forced adjournments. The Chairman informed that during 2010-14, only
32.39% of question time could be made use of in the Rajya Sabha further to which the Question
Hour was shifted to 12.00 noon towards the end of 2014. He lamented that even after this
rescheduling, in the very next year i.e 2015, only 26.25% of question time was availed. He
further informed that during the five year period of 2015-19, utilisation of question time increased
to 42.39% which in effect means that about 60% of the time available to take the Government to
task as part of the ‘oversight’ function of the House has been lost.

 Shri Naidu lamented that the valuable Question Hour time is being wasted in the Rajya Sabha
even after both the Houses of Parliament passed unanimous resolutions on the occasion of
Golden Jubilee of the country’s independence in 1997 under which the Question Hour was not
to be disrupted, members were not to enter the well of the House etc. He expressed serious
concern over the trend of declining use of Question Hour over the last 30 years.

Shri Naidu said; “Decency, Decorum and Dignity of the temples of democracy will be upheld
only through adherence to the other three ‘Ds’ namely, Debate, Discuss and Decide”.

Noting that the Department Related Parliamentary Standing Committees of Parliament,
introduced in 1993 have been making a significant contribution by undertaking on behalf of the
Parliament, detailed scrutiny of Bills, Demands for Grants and other issues chosen by the
Committees,
Shri Naidu urged the Presiding Officers to ensure introduction of such committee system in all
the legislatures of the States. The Chairman referred to the improvement in the functioning of
these Committees in respect of attendance, average duration of meetings etc during 2019-20.

On the issue of harmonious working of the legislature, the executive and the judiciary, the Vice
President referred to instances of each one of them crossing the ‘lakshmanrekha’ in different
degree by encroaching into the domain of others in violation of the checks and balances
provided in the Constitution. 

Quoting some observations of the Supreme Court concerning it’s domain and powers, Shri
Naidu stressed that even the principle of ‘first among equals’ does not apply to the apex court
and only the Constitution is supreme. Shri Naidu said; “We consider our ‘State’  to be in its best
state when each of the three organs of the ‘State’ perform to the best of its potential in the
domains specified for each of them, in pursuit of the mandate defined and  in the manner
prescribed in the Constitution”. It is not desirable for the judiciary to be perceived as acting as
‘super executive’ or ‘super legislature’ Shri Naidu stressed.

The Vice President noted that “There have been quite a few judicial pronouncements that gave
a distinct impression of an overreach. These actions have resulted in an avoidable blurring of
the contours demarcated by the Constitution.”

Higher judiciary deciding on Diwali fireworks, banning of use vehicles of certain make after 10 or
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15 years, monitoring police investigations, denying the executive any role in the appointment of
judges through collegiums, invalidating the National Judicial Appointments Commission Act
seeking to enforce accountability and transparencyetc were some instances referred to by Shri
Naidu as being perceived as instances of judicial overreach.

Following is the full text of the speech –

“Mahamahim Rashtrapati ji, Hon’ble Speaker of Lok Sabha, Respected Presiding Officers of
State Legislatures from across the country, friends from media, Brothers and Sisters!

I am indeed delighted to be associated with this distinguished assembly of the Presiding Officers
in its 80th edition. I prefer to call the Presiding Officers the ‘high priests of the temples of
democracy’. You are mandated with upholding the sanctity of the ‘sanctum sanctorum’ of these
temples. 

We consider our ‘State’ to be in its best state when each of the three organs of the ‘State’
performs to the best of its potential in the domain specified for each of them, in pursuit of the
mandate defined and in the manner prescribed in the Constitution. Our Constitution demarcated
clear domains for each of these three organs on the lines of separation of powers, though not in
a very formalistic manner.

The theory of ‘Separation of Powers’ by Montesquieu in 1748 had its origins in his genuine
concern to avoid autocracy and tyranny if the legislative, executive and judicial powers were to
be concentrated in one organ or one individual. Still, the legislative and executive functions
continued to be in the same hands till the middle of the 19th century. Ever since separate
domains came into being, it has been a saga of frictions and tensions. The case of India since
independence is no exception. So, it is appropriate for us to take stock of the harmonious
working of the three organs.

Harmony lies in each organ doing its job without interfering with that of the others. This warrants
a spirit of mutual respect, responsibility and restraint. Unfortunately, there have been several
instances of crossing the boundaries.

We are familiar with the excesses of the Executive in disregard of their accountability to the
Legislature on certain occasions. There have been cases when the Rules framed under the
delegated ‘Subordinate Legislation’ violated the provisions of original legislation by the
Parliament. Violation of rights and liberties of citizens by the Executive at times is too visible for
comfort.

At times, the Legislature too has tended to cross the line. The 39th Constitution Amendment
placing the election of President, Vice President and Prime Minister beyond the scope of judicial
scrutiny in the circumstances in 1975 is one such instance.

There have been quite a few judicial pronouncements that gave a distinct impression of an over
reach.

These actions have resulted in an avoidable blurring of the contours demarcated by the
constitution. They have led to the question as to how the three organs of the State should
respect the jurisdictional sanctity enshrined in the Constitution instead of arrogating to
themselves a sense of supremacy?

The moot question is does our Constitution envisage any of these three to be ‘supreme’?



Page 24

cr
ac

kIA
S.co

m

As early as in 1955, in Ram Jawaya Versus the State of Punjab case, the Supreme Court held
that “Our Constitution does not contemplate assumption, by one organ or part of the State, of
functions that essentially belong to another”. By this, it is logical to conclude that even the
principle of ‘first among the equals’ does not apply to any of the three organs. In the case of
P.Ramachandra Rao Versus the State of Karnataka in 2002,  the apex court observed that “ The
Supreme Court does not consider itself to be an imperium in imperio (an empire into an empire)
or would function as a despotic branch of the State. Former Chief Justice of India Dr.A.S.Anand
held that “In saying that the judiciary is the guardian of the Constitution, it is not implied that the
legislature and the executive are not equally to guard the Constitution. For the progress of the
nation, however, it is imperative that all of the three wings of the State function in complete
harmony”.

That quest for harmony is the theme of deliberation at this august assembly.

This quest is not new for all of us in India. Many centuries ago, the Indian sages hoped for a
harmonious co-existence. In the Rig Veda, they had said,

“Samani va akutih samana hrdayni vah |

Samanamastu vo mano yatha vah susahasati”

(Let us be driven by a common goal, united by a common commitment and inspired by
ennobling thoughts. That will ensure we work together with harmony and in a cheerful
environment)

Once each organ has that overarching goal and has the larger public interest in view, the
foundation for a synergistic functioning will be laid. That spirit will have to be constantly
protected and nurtured with mutual respect and a high sense of responsibility.

Since independence, the Supreme Court and High Courts have delivered several far reaching
verdicts in furtherance of socio-economic objectives besides making correctional interventions.
But occasionally, concerns have been raised as to whether they were entering the domains of
the legislative and the executive wings. There have been debates as to whether some issues
should have been more legitimately left to the other organs of the government. For example,
Deepavali fireworks; cess on registration and movement of vehicles from the National Capital

Region through Delhi; banning use of vehicles of certain make after 10 or 15 years; monitoring
police investigations; denying the executive any role in the appointment of judges by instituting
collegium which is said to be an extra-constitutional body; invalidating the National Judicial
Accountability Commission Act seeking to ensure transparency and accountability are being
cited as instances of judicial over reach..

So, there are some concerns about the harmony in the working of the three organs of the State.
Our Constitution provides for checks and balances to ensure playing by the rules and harmony
among the three organs of the States. It is a settled position that the Constitution is supreme and
none of the three organs. Since Mahamahim Rashtrapati ji would throw more light on this issue,
I would now like to turn to the issues concerning the Presiding Officers and the legislatures.

The Greek philosopher Socrates said that the business of legislatures is serious in nature as
they discuss the ways we ought to live. Legislatures are the corner stone of democracy as they
provide the basis for the actions of the executive and the judiciary. The judicial review, declared
as one of the ‘basic features’ of our Constitution imposes certain restrictions on the legislatures.
Law makers have the liberty of defending their territory even by nullifying judicial decisions if so
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warranted.

Given the importance of legislatures, the Presiding Officers have a major role to play in
furthering the cause of parliamentary democracy. Over the years, the battle of perception has
tilted against the legislatures and its members. Frequent disruptions, conduct of legislators both
within and outside the chambers, rising number of legislators with criminal background, rising
money power in elections, flaunting of power as legislators are some of the reasons for this
negative perception.

On the occasion of the Golden Jubilee of our independence in 1997, both the Houses of
Parliament have unanimously adopted Resolutions asserting among other things that Question
Hour should not be disrupted, members should not rush into the well of the Houses etc. But this
is followed more in violation.

Citing frequent disruption of the Question Hour, it was shifted from 11.00 am to 12.00 noon in
2014 in the Rajya Sabha. During 2010-14, only 32.39% of the Question Hour time was made
use of while 67.61% of the valuable question time was lost due to disruptions and forced
adjournments. But, after the Question Hour was shifted, only 26.25% of question time was
availed in the next year i.e 2015. For the five year period of 2015-19, only 41.39% of Question
Hour time was made use of though this is an effective instrument to take the government to task
by asking important questions for oral replies from the Government which is an important part of
the ‘oversight’ function of the House. In fact, over the last 30 years, utilisation of Question Hour
time has been declining. This is certainly a matter of concern.

The Conference of Presiding Officers has been regularly taking stock of the functioning of the
legislatures in the country and has been making recommendations for improving their
functioning. Based on the discussion in the Bhubaneswar conference of Presiding Officers in
1978 and adoption in the Lucknow Conference in 1985, the system of Department Related
Parliamentary Standing Committees (DRSCs) was introduced in 1993. These Committees of
Parliament, now numbering 24 have been doing a commendable job by undertaking detailed
scrutiny of Bills referred to them, the Demands for Grants and other issues chosen by the
Committees. I have been regularly reviewing the performance of the 8 Committees of Rajya
Sabha and they have shown substantial improvement during the last three years in terms of
attendance, average duration of meetings etc. I urge upon the Presiding Officers to take
necessary measures to make operational such Committees in all the legislatures.

In the ‘Rig Veda’, ‘Sabha Adhyaksha’ is required to be a person well versed in the matters of
State, experienced, astute, not a novice in politics, impartial, learned, righteous, benevolent and
mature by advanced age and learning.  I urge upon all of you to make good use of these
attributes to improve the functioning of respective legislatures. As the high priests of democracy,
aided and assisted by the Rules, conventions and earlier rulings of the Chair and your own
wisdom and experience, you shall do everything required to uphold the sanctity of the temples of
democracy. I am particularly distressed over the state of affairs in several state legislatures.

‘Decency, Dignity and Decorum’ of the temples of democracy will be upheld only through
adherence to three ‘Ds’ namely, ‘Debate, Discus and Decide’. Unabated disruptions seriously
erode the standing of legislatures. Lack of harmony in the functioning will seriously erode the
legitimacy of all the three organs of the State.

I appreciate the Hon’ble Speaker of Lok Sabha for his personal interest in organising this
importance conference close to the ‘Statue of Unity’ of Sardar Patel and choosing a very
relevant theme. Participation of Mahamahim Rashtrapati ji, Vice President and Prime Minister,
for the first time in the Conference of Presiding Officers this year is a clear indication of the
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importance accorded to the harmonious functioning of the three organs of the State for nation
building and the role of Presiding Officers in improving the functioning of the legislatures.

I wish you all a happy Christmas, Happy, Healthy and Prosperous year 2021, Sankranti, Pongal
and Lohri. Thank you all!”

*****

MS/DP
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ONE NATION, ONE ELECTION IS NOT JUST A
DISCUSSION POINT, SAYS PM

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Focus should be on holding key elections together so that development work is not hindered,
said Modi

Prime Minister Narendra Modi on Thursday said that the idea of ‘one nation, one election’
cannot be limited to just a talking point and instead is the need of the country. Holding key
elections after a gap of a few months hinders development and the focus should be on holding
them together, Modi reiterated.

Steps should be taken to streamline voter cards to ensure that different cards are not needed for
national, state, panchayat, and local elections, Modi said in a virtual address to the concluding
session of the 80th All India Presiding Officers Conference. The prime minister also paid tributes
to the security forces and said India was fighting terrorism with new policies. Thursday marked
12 years of the Mumbai terror attacks.

Modi also talked about the need to focus more on technology and create a central database of
all legislative bodies, including Parliament and assemblies. India has the potential to take on all
the challenges of the 21st century, Modi said on Constitution Day.

“One nation, one election is not just a discussion point. It is the need of the country. There are
some big elections every few months and you all know the kind of impact it has on
developmental work. A deeper study and discussion are needed on it and my suggestion is
presiding officers can lead such discussions," Modi said.

“Only one voter list should be used for Lok Sabha, Vidhan Sabha and other elections. Why are
we wasting time and money on these lists?"

“One Nation, One Election" was part of the 2019 Lok Sabha election manifesto of the Bharatiya
Janata Party (BJP) and Modi has spoken on the issue earlier. The prime minister had called for
an all-party meeting in June last year to discuss the concept of simultaneous parliamentary and
assembly elections but the heads of several prominent Opposition parties skipped the first
formal meeting on the subject.

Modi also said that the faith of common citizens for the three pillars of democracy, legislature,
executive and judiciary, has increased during the covid-19 pandemic this year as several steps
were taken to overcome it including passage of key bills in Parliament. He also lauded the
smooth conduct of the recent elections, in reference to Bihar, despite concerns over the
pandemic.
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